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STATE LITIGATION POLICY
INTRODUCTION

Conference unanimously.

Whereas at the National Consultation for Strengthenir{g the Judiciary toward
Reducing Pendency and Delays held on the 24™ and 25" October, 2009 the Union
Minister for Law and Justice, presented resolutions which were adopted by the entire

\

And wherein the said Resolution acknowledged the-initiative undertaken by the

. Government of _Indie to frame a National Litigation Policy with a view to ensure conduct

of responsible litigation by the Central Government and urges every State Government
to evolve similar policies.

In pursuance of the National Litigation Pclicy and with a view to reduce the
pendency in the courts and to ensure speedy disposal of cases, the Government of Uttar

- Pradesh hereby frame a State L1t1 gation Policy.

The State Litigation Pollcy is us under:—
L OBJECTIVE
1. The objective of the State Litigation Policy is to overcome the huge
pendency of cases and to ensure expeditious disposal of cases. The State is
the Iargest litigant and it must pursue the cases like a responsible litigant
with a view to protect the rights of citizen. o

AS A RESPONSIBLE LITIGANT THE STATE MUST

> Ensure that good cases arc won and bad cases are not needlessly

-

persevered
» Not pursue cases like an ordinary litigant w1th a motwe to win cases
at any cost. '
% Not resort to litigation for the sake of litigation:
3> Ensure that falls pleas are not taken and technical points are
d1scouraged o
> Ensure that correct pleas are taken and relevant documents are filed
at an early stage. o
2. In all civil cases filed against the State, a legal notice u/s 80 C.P.C. or u/s
" 106 Panchayat Raj Act and under other statutes is required. If on the receipt
of notice the, concerned departments of the State, mmutely scrutinize the '
* claim of the plaintiff and concede to the genume claims, further dlsputes can
be avoided.
3. Under the Criminal P1ocedure Code 1973, prov131on for ‘PLEA OF
BARGAINING' has been mcorporated and it should be encouraged in the
courts in the criminal matters. - A

4. 1In service matters a compassionate attityde should be adopted by the
administrative authorities in favour of the -employee in respect of petty
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matters. The practice that 'LET THE COURT. DECIDE' ~needs to be
discouraged. '

5. A huge amount of petty criminal cases is pending in the criminal courls in
the, State, the prosecution of which is of no use for the society. Suchi petty
criminal cases needs to be identified and proceeding should, be initiated |
cither to withdraw them or to drop them. : -

6. TFor pursuing the cases against the State, a Nodal Officer should be.
appointed for every department. Such officer should be an experienced one
in the ficld of Law. The concemed official of _the department should be
made accountable for the cases. Nodal Officer and such official should be
given training with regards the praetice and working of the courts.

7. The purpose underlymg this policy is also to reducc Government htlgatlon
in courts so that valuable court time would be spent in resolvmg other
pending cases so as to achieve the Goal in, the State Legal Mission to
reduce average pendency time from 15 years to 3 years. Prioritization in
11t1ga110n has to be achieved with pamcular cmphams on welfare legislation,
social reform, weaker sections and' senior citizens and other categories
‘requiring assistance must be given utmost priority. '

8. The appointment of ‘Nodal Officers must be done carefully. The Nodal
Officer has a crucial a'nd important role to play in the overall and specific
implementation of this Pohcy, including, but not limited to the references
made hereinafter: Every Ministry must be mindful of the’ respon31b111ty to
appoint plopel Nodal Officers who have legal background and expertise.
They must be in a posmon to pro-actively manage litigation. Whilst making
such appointments, care must be taken, to see that there is contmulty in the
incumbents holding office. Frequent changes in persons holding the position
must be avoided. Nodal Officers must also be subjected to training so that
they are in a position to understand what is expected of them under the State
Litigationi Policy. ' | ‘ '

9. Accountability is the touch-stone of this Policy. Accountabxhty wxll be at
various levels; at the level of officers in charge of litigation, those
responsible for defending cases, all the lawyers concemed and Nodal )
Officers. As part of accountability, there must be critical apprematlon on the
conduct of cases. Good cases which have been lost must be rewcwed and g
subjected to detailed scrutiny to .ascertain responsibility. Upon

- ascertainment of responsibility, suitable action -will -have to be taken
.Complacency must be eliminated and replaced by commitment..

iI. GOVERN MLN T REPRES ENTATION

A) While it is 1ccognm(.d that Govemment pancls arc a broad based
opportunity for a cross section of lawyers, Government Pancls, cannot be
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vehicles for sustaining incompetent. and insufficient persons. Persons who
recommend names for inclusion on the Panel are requested to be careful in
making such recommendations and to take care to check the credentials of -
~ those n_écommendéd with particular reference to legal knowledge and
integrity. . - '

B) Screening Committees for constitution of Panels will be introduced at every
level to access the skills and capdbilities of people who arc desirous of
being on Government Panels before their inclusion on the Panel. The
Ministry of Law shall ensure that the constitution of Screening Committees
will include representatives of the Depaitment concerned. The Screening .
Committees will make their recommendations to’ thc-Ministry of Law.
Emphasis will be on identifying areas of core competence, domain expertise
and areas of specialization, It cannot be assumed that all lawycrs are capable

\  of conductmg every form of litigation.

C) Govemment advocates must be well equlppcd and provxded with adequate
infrastructure. Efforts will be made to provide the. agencies whlch conduct
Government litigation with modern technology such as computers internet
links, etc. ‘Common research facilities must be made available for

Government lawyers as well as equipment for producmg compﬂatlons of
cases.

D) Training programs, seminars, workshc)ps, and refreshel courses  for
Government advocates must. be encouraged and for organ171ng such
workshops suitable funds should be allotted to the Institute of Judicial

" Training & Research, U.P., Lucknow and U.P. Academy of Administration
.and Management, Lucknow, There must be continuing legal education for
Goveriment lawyers with particular emphasis on identifying' and improving
areas of specialization. Law schools will be associaf@d in preparing special
courses for training of Government lawyers with particular emphasis on

~ identifying and improving areas of specialization. Most .importantly, there
must be an effort to cultivate and instill values required for effective
Government representation. A system of motivation has to be worked out
for Government advocates under which ‘initiative: and hard work will be
recognised and extraordinary work will be rewarded.

E) Panels will be drawn up of willing, energetic and competent lawyers to
develop special skills in drafting pleadmgs on behalf of Government. Such
Panels shall be flexible. More and more advocates. must be encouraged to
get on to such Panels by demonstrating keenness, knowledge and interest.

F) Nodal Off 1icers will be responsible for active case -maﬁagement This will
involved constant menitoring of cases parucularly to examine whether cases
have gone ““off track’® or have been unnecessamly delayed

.
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While Govermment cannot pay fees which private litigants are in a position
to pay, the fees payable to Government lawyers will be suitably revised to
make it remunerative. Optlmum utilisation of available resources and
climination of wastage will itself provide for adequate resources for revision
of fees. It should be ensured that the fees stipulated as per the Schedule of
Fees should be paid within a reasonable time. Malpractice in relation to

release of payments must be eliminated.

ADJOURNMENTS

A)

B)

o)

Accepting that frequent adjouzmnents‘ are resorted to by Government
lawyers, unnecessary and frequent adjournments will be frowned upon and
infractions dealt with seriously. " ' -
In fresh litigations where the Government is a Defendant or a Respondent in
the first instance, a reasonable: adjournment may be applied for, for
obtaining instructions. llowever it must be ensured that such mstructlons
are made- available and communicated before the next. date of hearing, If
-.instructions are not forthcoming, the matter must be reported to the Nodal
Officer and if necessary to'the Head of the Department. ’
In Appellate Courts, if the paper books are complete, thén adjoumrnents
must not be sought in routine course. The matier must be dealt with at the
first hearmg itself. In such cases, adjournments should be applied for only if
a spemﬁc query from the court ‘is required to be answered and for this,
instructions have to be obtained. - '

FILING OF APPEALS

A)

B)

C)

D)

E)

Appeals will not be filed against ex-parte ad interim ordc1s Attempt must

first be to have the order vacated. An appeal must bé filed against an order

only'if the order is not vacated and -the continuation of such order causes
- prejudice. ' - ‘

Appeals must be filed intra court in the first instance. Direct appeals to the

Supreme Court must not be resorted to except in extraordinary cases.

Given that Tribunalisation js meant to remove the loads from Courts,
challenge to orders of Tribunals should be an exception and not a matter of

routine. .
In Service Matters; no appeal will be filed in cases where :

a) the matter perfains to an individual grievance without any major

IBpGl‘CIlSSlDﬂ

b) the malter periains to a case of pension or 1et1rcment benefits without
involving any principle and without setting any precedent or financial

“implications..
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Appeals will not be filed to espouse the cause of onc section of empléyees
against another. ' o
Proceedings will be filed challenging orders of Administrative Tribunals
only if — g
a) Therc is a clear error of record and the ﬁndmg has been entered

against the Government.

b) The judgment of the Tribunal is eon‘umy to a.service rule or its
interpretation by a High Court or the Supreme Court.

¢) The judgment would impact the working of the administration in terms
of morale of the service, the Government is compelled to file a
petition; or

d) if the judgment will have recurring implications ypon other cadres or

G) Appealsin Revenue metters will not be filed :

if the judgment involves huge financial claims being madé™

-t

a) il the stakes are not high and are less than that amount to be fixedby . -
‘ the Revenue Authorities; | '
~b) If the matter is covered by a series of ]udgments of lhe 'Ir1buna1 or of
the High Courts which have held the field and which have not been
chailcngcd in the Supreme Court; '
¢} where thc: assessee has acted in aeco1dance w1th long standing industry
plactlce _ ‘
~d) merely because of change of oplmon on the part of Junsdwtmnal

officers.

H) Appeals will not be filed in the Supremne Court unless :

a) the case involves a question of law;

‘b) ltisa qucstieh of fact, the conclusion of the fact is so perverse that an
honest judicial opmion could not have arr_ived'at that conclusion; ,

" ¢) Where public [inances are adversely affected; '

d} Where thete is substantiel interference with public justice; - .)

¢) Wherethereisa question of law arising under.the Constitution;

f) .~ Where the High Court has exceeded its jurisdiction;, |

g) Where the High Court has struck ‘down a statutory provzsmn as ulira

: v1res

D

h) Where the interpretation of the High Court is plamly erTonecous.

In cach case, there will be.a proper ccrtlﬁcauon of the need to file an

appeal Such-certification will contain brief but cogent reasons in support.
At the same time, reasons W1ll also be recorded dS to why it-was not
considered fit or proper to file an appeal '
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LIMITATION : DELAYED APPEALS

A) -

13)

C)

D)

E)

It is recognized that good cases are being lost because appeals are filed well
* beyond the period ol limitation and without any proper explanation for the
dclay or without a plOpCl‘ application. for condonation of delay. It is
recognized that such delays are not always bonafide particularly in cases
whicre high revenue stakes are involved. ‘

Each licad of Department will be required to call for details of cases filed
on behalf of the Department and to maintain a record of cases which have
been dismissed on the ground of delay. The Nodal Officers must submit a
report in every individual case to the Head of Department explaining all the
reasons for such dclay and identifying the persons/causes responsible.
Every such case will be investigated and if it is found that the delay was not

" bonafide, appropndte action must be taken. Action will be such that it

operates as a deterrent for unsatisfactory work and. malplachces in the
conduct of Government litigation. For this purpese, obtaining of the data

‘and fixing of respousibility will play a vital role. Data must be obtained on

a regular basis annuaily, bi-monthly or quarterly.:

AppllCdthll“ for condonation of delay are prcsent]y drafted in routine terms
without dpphuanon of mind and resortmg to word processed “*boiler
plate.”” This practice must 1mmed1atcly stop. It is’ - responsibility of the
drafting counsel to caréfully draft an application for condonation of delay,
identifying the arcas of delay and’ identifying the causes with particuarly.
Drafting advocates who fail to adhere to this may be suspendcd/rcmovcd
from the Panel.

Bvery attempt must be made to reduce delays in ﬁhn;, appealsfapphcanons ‘

1t shall be responsibility of each Head of Départment to work out an
approprldtc system for elimination of delays and ensure its implementation.

Belated appeals filed beyond the penod of limitation cannot be approached

merely from the point of view that courts havo dxfferent apploachc,s,

towards condonation of delay. Sincc somc courts. :liberally grant
condonation of delay, a ._gcneral‘apathy scems to have taken over. The
tendency on the part of Govcrnment counsel to’ expect leniency towards
Government for condonatlon of delay must be d1scouraged Thc question of
hmnatton and dclay must be approached on the p1e1mse that every court
will be strict with regard to condonatmn of dclay .

ALTERNATIVE DISPUTE RESOLUTION ARBIT RATION

A)

More and more Government departments’ and PSUs are resomng to

arbitration particularly in matters of drilling contracts, hire of ships,
‘construction of highways etc. Careful dldﬂmg, of: commerclai contracts,

including arbitration agreements must be given utmost priority.
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The resort to arbitration as au alternative dispute resolution mechanism
must be encouraged at every level, but this entails the responsibility that
such an arbitration will be cost effective, effacacious, expeditious, and
conducted with hlg,h rectitude. In most cases arbitration has become a
mirror of court litigation. This must be btopped '

It is recognized that the conduct of arbitration at present leaves a lot to be
desired. Arbitrations are needlessty dragged on for various reasons. One of
them is by repeatedly seeking adjournments. This practice must be
deplored and stopped.. ' |

The Head of Department will call for the data of pending arbitrations.
C'opies of the roznama, etc..(record of proceedings) must be obtained to
find out why arbitrations are delayed and ascertain who is responsible for
adjoummenls. Advocates found to be conducting arbitrationg lethargically

-and inefficiently must not only be removed from the conduct of such cases

but also not briefed in. future arbitrations. It shall be.the responsibility of
the Head of Department to call for regular review meetings to asscss the
status of pendlng arbitration cases. ‘ :

Lack of precision in drafing arbitration- agreements is a.major cause of
delay in arbitration proceedings. This leads to disputes about appointment
of arbitrators and -arbitrability which results in prolonged litigation even
before the -start of arbitration. Care must be. taken whilst drafling an
arbitration agreement. It must correctly and clearly teflect the intention of
the parties particularly if certain items are required to- be left to: the decision
of named persons such as engincers are not meant to be referred to
arbitration.

Arbltratlon agleemcnts are loosely and carclcssly drafted whul it comes to .
appointment of arbitrators. Arbitration agreements mpstllc{]ect a well

..defined procedire for appointment of arbitrators. Sole arbitrator may be

preferred over a Panel of three Arbitrators. In technical matters, reference
may be made to trained technical persons instead of retived judicial
persons. ' ' '
It is also found that certam persons are prt:ferfed” as arbitrators by
certain departments or corporations. The arbitrator must be chosen selely
on the basis of knowledge, skill and integrity and not. for extraneous
reasons. It must be ascertained whether the arbitrator 'will be in a position
to devote tlme for expeditious disposal of the reference.

It is found that if an arbitr ation award goes against Government it is almost
invariably challenged by way of objections filed in the arbitration. Very
often these objections lack merit and the grounds do. not fall ‘within the
purview of the scope of challenge before the courts. Routine challenge to
arbitration awards must be discouraged. A clear formulatlon of the reasons -
of challenge Awards must precede the decision to file pro_ccedmgs to
challenge the Awards. o
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SPECIALISED LITIGATION

A)

B

Q)

L g

D)

Proceedings seeking judicial review including in the matter of award of
contracts or tenders. o

Such matters should be defended kecping in mind Constitutional
imperatives and good governance. If the proéeeclings are. founded on an
allegation of the breach of natural justice and it is found that there is
substance in the alicgalions, the case shall not be procceded with and the
order may be set aside to provide for a proper hearing in (he maiter. Cases
where !projccts may be_held up have to be defended vigorously keeping in
mind public interest. They must be dealt with and disposed off as
cxpeditiously as pOSSIbIc

Cases involving vires, or statures or rules and rcgulahons

In all such cases, proper afli davtis should be filed explalmng the i‘ationélc

between the statute or regulation and also making appropriate averments

with regard to legislative competence.

Public Interest Litigations (P1LS)
Publlc Intc1est Litigations must be approached i in a balanced manner. On
the one hand, PILs should not be taken as maltms of convenience to let
the courts do what Government finds inconvenient. It is recognized that
the increase in P1Ls stems from a perception that there is governmental
inaction. This perception must be changed. It must be recognized that
several PILs are filed for collateral reasons including publicity and at the
instance of third parties.: Such litigation rﬁust be exposed as being not
bonafide. ' '
PILs f:hallenging public contracts must be seriously defended. If interim
orders are passed stopping such projects then appropriate conditions must
be insisted upon for the PCllllOl'lelS to pay compcnsatxon if the PIL
ultimately rejected.

PSU LITIGATIONS

_Litigation between Public Sector Undertakings infer-se betweern

“Government Public Sector Undertakings is causing : great concern. Every-

effort must be made to prevent such litigation. Before. initiating such
litigation, the matter must be placed before the highest authority in the
public sector such as the CMD or MD. It will be his responsibility to
‘Endeavour to see whether the litigation can be -avoided. If litigation
cannot be avoided; then alternative dispute resolution methods like

mediation must be considered: Section 89 of the Code of Civil Procedure -

must be resorted to extensively.

REVIEW OF PENDING CASES :

A)

All pending cases involving Government will reviewed. This Due
Diligence process shall involve drawing upon statistics of all pending
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mattes which shall be provided to b y all Government departments
(including PSUs). The Office of the '.'_ﬁ\dvocate General and the Additional
Advocate General shall also be responsible for reviewing all pending
cases and filtering frivolous and vexaticus matters from: the meritorious
ones.

The will be State Empowered Committee to monitor the implementation
of this policy and accountability. The Nodal Officer and Head of

. Depé_rtmcn-t will ensure that all relevant data is sent to State Empowered

Committee. The State Empowered Committee shall be chaired by the
Advocate General of the State and six Senior 'Pr'incipal Secretaries of the
Department_npminated by the Govémmcnt_with Principal Sceretary Law
and Legal Remembrancer to be the Member Secretary. There will be'four
Zonal Empowered Committee to be chaired: by an Additional Advocate

-General nominated by the Advocate General of the State. It shall include

~ Empowered Committee department and District wise shal
"Law Department,

c.

Six Principal Secretaries of the Department as member including Special
Secretary" Law- and Additional Legal Remembrancer nominated by the
Ministry of Law as Member Secretary. ‘The Zonal Empowered
Committee shall submit monthly report to the State Erhpow_ered
Committee which shall in tun submif Coxﬁprehensive Report to the
Ministry of Law. It shall be the responsib’ilify" of the Empowered

" Committee to receive and deal with suggestions and complaints including

froin 'I'itigants and Government “Departients and take appropriate
measures in connection therewith. The distribution of matter to the Zonal

I be ddll‘xe by the

Cases will be grouped and categorized. The -p;acti&_:é of grouping shouid be
introduced whereby cases should be éssigned, a particular number of
identity according to the“subjéct and statute involved. In fact, further sub-
grouping will also be attempted. To facilitate this:pro'cess, standard forms
must be devised which lawyers have to fill up at the time of filing of

 cases. Panels will be set up to implement categorization, review ‘such .

- cases to identify cases which can be withdrawn. These include cases .

- which are covered by decisions of courts and cases which. are found

without merit withdrawn. This must be done in a time bound fashion.
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